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OVDPs: The IRS Should Put Its Money Where Its
Mouth Is
by Pedram Ben-Cohen and Negeen Roshan Ben-Cohen

The IRS recently announced major changes to its
offshore voluntary disclosure program, with the

modified program referred to as the 2014 OVDP.1
Along with the 2014 OVDP, the IRS introduced the

streamlined filing compliance procedures2 (the stream-
lined procedures). They present a significant new op-
portunity for certain categories of taxpayers to come
forward and disclose their offshore assets without fac-
ing the draconian penalties that may have previously
discouraged disclosure. As described by the IRS, the
2014 OVDP is not a new program, but rather an
expansion of the 2012 OVDP. The streamlined pro-
cedures are designed to accommodate a broader group
of U.S. taxpayers, specifically ‘‘taxpayers certifying that
their failure to report foreign financial assets and pay
all tax due in respect of those assets did not result
from willful conduct on their part.’’3

These new procedures are a big step in the right di-
rection, creating a more nuanced approach that offers
disclosure options for both willful and non-willful ac-
tors. They represent a much overdue acknowledgement
by the IRS that prior OVDPs introduced in 2009, 2011,
and 2012 (collectively, the past OVDPs) were too rigid
and too focused on taxpayers who willfully failed to
report income from foreign accounts.4 However, as we

1The IRS issued guidance on the 2014 OVDP in the form of
frequently asked questions, which were posted on the IRS web-
site June 18, 2014. See ‘‘Offshore Voluntary Disclosure Program
Frequently Asked Questions and Answers,’’ available at http://
www.irs.gov/Individuals/International-Taxpayers/Offshore-
Voluntary-Disclosure-Program-Frequently-Asked-Questions-and-
Answers-2012-Revised. See also ‘‘Streamlined Filing Compliance
Procedures,’’ available at http://www.irs.gov/Individuals/
International-Taxpayers/Streamlined-Filing-Compliance-
Procedures.

2The streamlined offshore filing compliance procedures con-
sist of the streamlined domestic offshore procedures (for U.S.
residents) and the streamlined foreign offshore procedures (for
non-U.S. residents). This article is focused exclusively on the do-
mestic application of the procedures.

3See supra note 1.
4See Statement by IRS Commissioner John Koskinen regard-

ing offshore account compliance (June 18, 2014), available at
http://www.irs.gov/uac/Newsroom/Statement-of-IRS-
Commissioner-John-Koskinen (‘‘Over time, we discovered that
there were people, including many here in the U.S., for whom
the existing program penalties were too harsh or restrictive.
These people had small enough issues that they didn’t really
need the protection from criminal prosecution offered by the
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will discuss herein, the restricted application of the
streamlined procedures significantly undermines prin-
ciples of horizontal equity and voluntary compliance
that are essential to our tax system. One of the IRS’s
long-held policies with respect to voluntary disclosures
has been to promote consistency and fairness in the
treatment of similarly situated taxpayers.5 In contrast,
the streamlined procedures, as applied by the IRS, re-
ward latecomers and penalize taxpayers whose conduct
was not willful, but who previously entered one of the
past OVDPs and paid, along with other financial pen-
alties, an offshore penalty of 20 percent, 25 percent, or
27.5 percent, depending on when they came forward.

FBAR Filing Requirement and OVDPs

Under the Bank Secrecy Act, U.S. citizens, U.S. resi-
dents, and other persons must annually report their
direct or indirect financial interest in, or authority
(whether signatory or other comparable authority) over,
any bank, securities, or other financial account main-
tained with a financial institution in a foreign country
if, at any time during a calendar year, the aggregate
value of all such foreign accounts exceeds $10,000.
Such report is made to the U.S. Department of the
Treasury by filing Financial Crimes Enforcement Net-
work Form 114, ‘‘Report of Foreign Bank and Finan-
cial Accounts.’’6

The 2009 Offshore Voluntary Disclosure Program

Beginning in 2008, after years of lax enforcement,
the IRS, in cooperation with the U.S. Department of
Justice, intensified its efforts to crack down on unre-
ported offshore assets and accounts, and curb offshore
tax evasion. As part of that endeavor, the IRS in 2009
instituted a special OVDP (the 2009 OVDP) to encour-
age taxpayers with unreported offshore accounts to
come into compliance with the foreign bank account
reporting requirements and pay back taxes. The 2009
OVDP provided for a six-year lookback period, a 20
percent offshore penalty calculated off of the highest
aggregate balance/value of such taxpayer’s foreign as-
sets at any time during the six-year period covered by
the voluntary disclosure, and a 20 percent accuracy-

related penalty.7 The 2009 OVDP also included a nar-
row provision for a reduced 5 percent offshore penalty
based on specified non-willfulness criteria.8 In addition,
the 2009 OVDP required all potential participants to
undergo a criminal clearance process.9 This two-step
process would:

• determine a taxpayer’s eligibility to enter the pro-
gram; and

• provide those taxpayers who ultimately entered
the program protection against criminal penalties.

The IRS at that time anticipated that some tax-
payers would still be reluctant to come forward, and
instead might gamble on their ability to continue to
avoid detection or on better terms being offered down
the line.10 Accordingly, they issued guidance to the ef-
fect that those taxpayers who waited until the expira-
tion of the 2009 OVDP period would run the risk of
detection from stepped-up enforcement efforts, or dis-
qualification from the voluntary disclosure practice, or
that the uniform penalty structure would not be avail-
able.11

The 2011 OVDP

While the 2009 OVDP expired on October 15, 2009,
the IRS subsequently announced a 2011 offshore vol-
untary disclosure initiative (the 2011 OVDP) for U.S.
persons who were unwilling or unable to come forward
under the 2009 OVDP. The 2011 OVDP included a

OVDP. But they also didn’t fit into the narrow criteria of the
streamlined procedures, either. Our aim is to get people to dis-
close their accounts, pay the tax they owe and get right with the
government. . . . [F]or important categories of these non-willful
people with offshore issues, a compliance regime that is too
harsh won’t net the desired result.’’). See also National Taxpayer
Advocate, 2013 Annual Report to Congress, Vol. 1, 228, for a
detailed discussion of how the offshore voluntary disclosure
‘‘settlement programs are a good deal for ‘bad actors’ but not for
‘benign actors’.’’

5See, e.g., Internal Revenue Manual 4.26.16.4.6 (07-01-2008).
6For a more detailed discussion of FBAR requirements and

the 2009 and 2011 OVDPs, see Pedram and Negeen Ben-Cohen,
‘‘IRS’s Offshore Bait and Switch: The Case for FAQ 35,’’ 46
DTR J-1 (Mar. 9, 2011).

7The IRS issued guidance on the 2009 OVDP in the form of
FAQs, which were posted on the IRS website May 6, 2009. See
‘‘Voluntary Disclosure: Questions and Answers,’’ available at
http://www.irs.gov/uac/Voluntary-Disclosure:-Questions-and-
Answers.

8See Linda E. Stiff, deputy commissioner for services and en-
forcement, Memorandum re Authorization to Apply Penalty
Framework to Voluntary Disclosure Requests Regarding Unre-
ported Offshore Accounts and Entities (Mar. 23, 2009), providing
in part that if (a) the taxpayer did not open or cause any ac-
counts to be opened or entities formed, (b) there has been no
activity in any account or entity during the period of control by
the taxpayer, and (c) all applicable U.S. taxes have been paid on
the funds in the accounts/entities so only the earnings have es-
caped U.S. taxation, then the offshore penalty is reduced to 5
percent.

9Taxpayers would initially provide their basic personal infor-
mation to the IRS Criminal Investigation division to request pre-
clearance, meaning confirmation that the IRS did not already
know the taxpayer had unreported foreign assets and was not
under audit. The taxpayer would subsequently submit a volun-
tary disclosure letter providing all the relevant details of the tax-
payer’s offshore accounts and assets, which would necessarily
include incriminating information. After receiving and reviewing
this letter to its satisfaction, the IRS would issue a preliminary
acceptance letter accepting the taxpayer into the program and
providing the taxpayer protection against criminal penalties.

10See ‘‘Voluntary Disclosure: Questions and Answers,’’ supra
note 7, at FAQ 17 for discussion of risks of failure to come for-
ward under the 2009 OVDP.

11See id. at FAQ 17.
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higher and less flexible overall penalty structure as
compared with the 2009 OVDP. In particular, the 2011
OVDP provided for an eight-year lookback period, a 25
percent offshore penalty calculated off of the highest
aggregate balance/value of such taxpayer’s foreign as-
sets at any time during the eight-year period covered by
the voluntary disclosure, and a 20 percent accuracy-
related penalty.12 The 2011 OVDP included the same
criminal clearance process as the 2009 OVDP.

However, the 2011 OVDP recognized that not all
FBAR violations were willful, introducing two signifi-
cantly reduced penalties available for limited categories
of taxpayers who could meet specific criteria relating
to non-willfulness or account values.13 The 2011
OVDP’s non-willfulness analysis was more generous
than that applied under the 2009 OVDP, allowing a
broader range of taxpayers to meet the criteria and pay
the reduced offshore penalties. The guidance issued by
the IRS with respect to the 2011 OVDP provided that
taxpayers making a voluntary disclosure under the
2011 OVDP who fall into three specific categories
described therein, all of which establish that the tax-
payer’s failure to comply was non-willful, would
qualify for a reduced 5 percent offshore penalty in lieu
of the 25 percent penalty otherwise applicable under
the program.14 The IRS guidance further provided that
taxpayers whose highest aggregate account balance in
each of the years covered by the program is less than
$75,000 would qualify for a reduced 12.5 percent off-
shore penalty.15

In the interest of fairness to those taxpayers who
came forward earlier under the 2009 OVDP, the 2011
OVDP specifically provided that taxpayers who partici-
pated in the 2009 OVDP who believe they qualify for
the 5 percent or 12.5 percent reduced penalty criteria
of the 2011 OVDP, but whose cases already closed
could petition for a new review of their case under the
new criteria and a potential refund of amounts paid.16

As in 2009, the IRS issued a warning to taxpayers who
would try to hold out for more favorable terms, stating
in the guidance for the 2011 OVDP that continued
noncompliance would result in a loss of the special

civil terms offered under the initiative, liability for all
applicable civil penalties, including the willful FBAR
penalty, and a civil resolution of their case that could
extend to tax years prior to 2003.17

The 2012 OVDP

The 2011 OVDP expired on September 9, 2011. On
January 10, 2012, the IRS reopened the OVDP, intro-
ducing the 2012 OVDP. While there are several
changes from the 2011 OVDP, the 2012 OVDP main-
tains the same overall penalty structure as the 2011
OVDP, except for taxpayers in the highest penalty cat-
egory.18 The 2012 OVDP did not have a specific expi-
ration date, but the IRS could change the terms or ter-
minate the program at any time.

The 2012 OVDP provided for an eight-year look-
back period, a 27.5 percent offshore penalty calculated
off of the highest aggregate balance/value of such tax-
payer’s foreign assets at any time during the eight-year
period covered by the voluntary disclosure, and a 20
percent accuracy-related penalty.19 The 2012 OVDP
included the same reduced 5 percent and 12.5 percent
offshore penalties that were offered under the 2011
OVDP.20 The 2012 OVDP also provided for the same
criminal clearance process as the 2011 OVDP and 2009
OVDP.

As in 2009 and 2011, the IRS issued a warning to
taxpayers concerning continued noncompliance, stating
that foreign account information is increasingly avail-
able to the IRS through whistleblowers and coopera-
tion between the IRS and foreign governments. The
IRS further warned that such taxpayers risk detection
by the IRS and the imposition of substantial penalties,
including the fraud and foreign information return pen-
alties, and an increased risk of criminal prosecution.21

Revised Compliance Procedures
As noted above, the 2014 OVDP is actually a con-

tinuation of the 2012 OVDP with modified terms, as
opposed to a completely new program. Introduced
alongside the 2014 OVDP are the streamlined pro-
cedures. These are a set of new procedures for taxpay-
ers who certify under penalties of perjury that their

12The IRS issued guidance on the 2011 OVDP in the form of
FAQs, which were posted on the IRS website February 8, 2011.
See ‘‘Offshore Voluntary Disclosure Initiative Frequently Asked
Questions and Answers,’’ available at http://www.irs.gov/
Businesses/International-Businesses/2011-Offshore-Voluntary-
Disclosure-Initiative-Frequently-Asked-Questions-and-Answers.

13See id. at FAQs 52 and 53 for discussion of reduced offshore
penalty.

14See id. at FAQ 52 for more detailed discussion of the 5 per-
cent offshore penalty and criteria to qualify.

15See id. at FAQ 53.
16See id. at FAQs 52 and 53.

17See id. at FAQ 11.
18The IRS issued guidance on the 2012 OVDP in the form of

FAQs, which were posted on the IRS website June 26, 2012. See
‘‘Offshore Voluntary Disclosure Program Frequently Asked
Questions and Answers,’’ available at http://www.irs.gov/
Individuals/International-Taxpayers/Offshore-Voluntary-
Disclosure-Program-Frequently-Asked-Questions-and-Answers.

19See id. at FAQ 7.
20See id. at FAQs 52 and 53.
21See id. at FAQ 4.
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noncompliance with the FBAR reporting requirements
and failure to pay taxes associated with their unre-
ported foreign financial assets did not result from will-
ful conduct on the part of the taxpayer.22 The 2014
OVDP also provides for a new 50 percent penalty if
the government is investigating the foreign financial
institution where the taxpayer’s accounts are held.23

The streamlined procedures provide an avenue paral-
lel to, but distinct from, the 2014 OVDP itself for tax-
payers to come into compliance with foreign reporting
requirements. Once a taxpayer makes a submission
under the streamlined procedures, the taxpayer may
not participate in the 2014 OVDP.24 Similarly, a tax-
payer who submits a voluntary disclosure letter pursu-
ant to the 2014 OVDP on or after July 1, 2014, is not
eligible to participate in the streamlined procedures.25

Once again, as in 2009, 2011, and 2012, the IRS is
threatening that the punishment for continued noncom-
pliance will only get worse, and warning that it has
more sources of information on foreign accounts than
ever before. In particular, foreign banks are expected to
come forward with information on their U.S. clients
pursuant to the reporting requirements of the Foreign
Account Tax Compliance Act that went into effect on
July 1, 2014.26 The IRS has also drawn attention to a
program under which Swiss banks are cooperating with
the Department of Justice, as well as a new agreement
with Credit Suisse.27

Streamlined Procedures

The IRS guidance on the streamlined procedures
provides that, for purposes of these procedures, ‘‘non-
willful conduct is conduct that is due to negligence,
inadvertence, or mistake or conduct that is the result of
a good faith misunderstanding of the requirements of
the law.’’28 The IRS eliminated the reduced penalty
structure introduced under the 2011 OVDP and contin-
ued under the 2012 OVDP (reduced 5 percent or 12.5

percent offshore penalties), while expanding upon the
streamlined filing compliance procedures offered in
2012.29

Taxpayers eligible for the streamlined procedures
must:

• file amended tax returns, together with all re-
quired information returns, for each of the most
recent three years;

• pay taxes and interest owed in connection with
such amended returns;

• file any delinquent FBARs for each of the most
recent six years; and

• pay a Title 26 miscellaneous offshore penalty
equal to 5 percent of the highest aggregate year-
end30 balance or value, as applicable, of the rel-
evant foreign financial accounts and/or assets dur-
ing the covered tax return period and the covered
FBAR period.31

Eligible taxpayers who use these procedures will be
subject only to the aforementioned 5 percent offshore
penalty, and will not be subject to accuracy-related pen-
alties, information return penalties, or FBAR penal-
ties.32 U.S. residents who have not timely filed tax re-
turns in the past three years are not eligible for the
streamlined procedures.

The streamlined procedures also appear to narrow
the scope of the foreign assets subject to the offshore
penalty. Under the past OVDPs, any foreign asset that
generated even a dollar of income (for example, an
apartment unit rented out by the taxpayer) would be
subject to the offshore penalty. Under the streamlined
procedures, that appears not to be the case. Instead, the
5 percent penalty applies only to assets that are re-
quired to be reported on the FBAR or on Form 8938.

22The IRS posted guidance on the 2014 streamlined filing
compliance procedures on the IRS website on June 18, 2014. See
‘‘Streamlined Filing Compliance Procedures,’’ supra note 1.

23See ‘‘Voluntary Disclosure: Questions and Answers,’’ supra
note 1, at FAQ 7.2.

24See ‘‘Streamlined Filing Compliance Procedures,’’ supra note
1.

25Id.
26See Koskinen statement, supra note 4.
27Id.
28See ‘‘U.S. Taxpayers Residing in the United States,’’ available

at http://www.irs.gov/Individuals/International-Taxpayers/U-S-
Taxpayers-Residing-in-the-United-States; see also ‘‘U.S. Taxpayers
Residing Outside the United States,’’ available at http://
www.irs.gov/Individuals/International-Taxpayers/U-S-Taxpayers-
Residing-Outside-the-United-States.

29 See ‘‘Offshore Voluntary Disclosure Program Frequently
Asked Questions and Answers,’’ supra note 1, at FAQ 1.1, noting
that the reduced penalty structure under former FAQs 52 and 53
has been eliminated due to the expansion of the streamlined pro-
cedures. See also ‘‘Streamlined Filing Compliance Procedures,’’
supra note 1, explaining that the streamlined filing procedures
introduced September 1, 2012, were more narrowly tailored, lim-
iting eligibility to U.S. taxpayers living abroad with less than
$1,500 tax owed in each year under review, and imposing a com-
pliance risk assessment process.

30The 2012 OVDP and predecessor programs used the highest
aggregate balance at any time during the year. The offshore pen-
alties determined in the past OVDPs were rarely based on year-
end balances, which means calculating the penalty based on
year-end balances is another significant benefit of the streamlined
procedures.

31See ‘‘U.S. Taxpayers Residing in the United States,’’ supra
note 28; see also ‘‘U.S. Taxpayers Residing Outside the United
States,’’ supra note 28.

32Id.
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An apartment unit rented out by the taxpayer would
not be reported on such forms, and should therefore be
excluded from the 5 percent offshore penalty calcula-
tion. Taxpayers in the past OVDPs incurred substantial
penalties on the basis of such assets and income.

It is noteworthy that the streamlined procedures,
unlike the past OVDPs, do not provide any type of
criminal clearance.33 Returns submitted under the
streamlined procedures may be subject to IRS examina-
tion, additional civil penalties, and even criminal liabil-
ity, if deemed appropriate. The IRS specifically advised
that taxpayers who are concerned that their failure to
comply with foreign reporting requirements was due to
willful conduct, and who seek assurances that they will
not be subject to criminal liability and/or substantial
monetary penalties, should not use the streamlined pro-
cedures. They should instead consider participating in
the 2014 OVDP, which includes a criminal clearance
process and a predictable penalty regime.34

Taxpayers considering whether to use the stream-
lined procedures should carefully consider the details of
their cases. If a taxpayer decides to come forward un-
der the streamlined procedures and makes the required
certification as to non-willfulness but the claim to non-
willfulness does not hold up on review, the conse-
quences will not be pretty. For starters, if the IRS chal-
lenges the non-willfulness certification, the taxpayer
will be ineligible for the streamlined procedures and for
the 2014 OVDP. The taxpayer may be subject to the
willful FBAR penalty (50 percent of the account values
per year for up to six years),35 civil fraud penalty (75
percent of the taxes owed),36 and open statutes of limi-
tations for income tax purposes. Even worse, the tax-
payer will have given up the protection against criminal
prosecution for past acts that is available under the
2014 OVDP, and will have provided the government
with incriminating evidence, amended returns, and
FBARs. Furthermore, the act of making a false certifi-
cation claiming non-willfulness under penalty of per-
jury could itself be considered a criminal act. Accord-
ingly, taxpayers should consult with a criminal tax
attorney before participating in the streamlined pro-
cedures.

Taxpayer Eligibility

As it did upon introducing the 2011 OVDP, the IRS
made some effort to avoid penalizing taxpayers who
came forward earlier. In particular, the guidance for the
streamlined procedures provides that a taxpayer who
would be eligible for these procedures, and who sub-
mitted a voluntary disclosure letter under the 2012

OVDP (or any predecessor OVDP) before July 1, 2014,
but who does not yet have a fully executed closing
agreement, may request treatment under the applicable
penalty terms available under these procedures.37

Taxpayers seeking this ‘‘transitional treatment’’ need
not opt out of the applicable OVDP, but will be re-
quired to submit the documentation and non-
willfulness certification required under the streamlined
procedures as described above.38 The IRS will then
consider the taxpayer’s request in light of the facts and
circumstances of the taxpayer’s case and will decide
whether to incorporate the reduced 5 percent offshore
penalty of the streamlined procedures in the taxpayer’s
voluntary disclosure closing agreement.39 Taxpayers
who receive transitional treatment and the 5 percent
offshore penalty will still be subject to the other terms
of the applicable OVDP, including the lookback period,
accuracy-related penalty, and execution of a closing
agreement.40

Rewarding the Latecomers
Despite this concession for taxpayers with open

cases, a major question remains: What about taxpayers
who submitted voluntary disclosures under one of the
past OVDPs, and who already received fully executed
closing agreements? The U.S. tax system is based on
principles of voluntary compliance and horizontal
equity. Yet the circumstances created through the intro-
duction of the streamlined procedures substantially un-
dermine both of these principles and will be detrimen-
tal to the tax system.

Horizontal Equity
The concept of horizontal equity — meaning that

taxpayers who are similarly situated should be treated
and taxed equally and that tax burdens should be dis-
tributed fairly — has been a cornerstone of tax policy
since the founding of the United States.41 The principle
of horizontal equity is a basic yardstick used to gauge

33See ‘‘Streamlined Filing Compliance Procedures,’’ supra note
1.

34Id.
35See 31 U.S.C. 5321(a)(5)(C).
36See 26 U.S.C. 6663.

37See IRS guidance posted at http://www.irs.gov/Individuals/
International-Taxpayers/Streamlined-Filing-Compliance-
Procedures. See also ‘‘Transition Rules: Frequently Asked Ques-
tions,’’ posted on the IRS website on June 18, 2014, available at
http://www.irs.gov/Individuals/International-Taxpayers/
Transition-Rules-Frequently-Asked-Questions-FAQs.

38Id. See also ‘‘Voluntary Disclosure: Questions and Answers,’’
supra note 1, at FAQ 1.3.

39Id.
40See ‘‘Transition Rules: Frequently Asked Questions,’’ supra

note 37, at FAQ 9.
41See Alan J. Auerbach and Kevin A. Hassett, A New Measure

of Horizontal Equity (NBER 1999); Brian Galle, ‘‘Tax Fairness,’’
65 Wash. & Lee L. Rev. 1323 (2008); Michael Graetz, ‘‘Legal Tran-
sitions: The Case of Retroactivity in Income Tax Revision,’’ 126
U. Pa. L. Rev. 47, 79-83 (1977). ‘‘The subjects of every state ought
to contribute towards the support of the government, as nearly
as possible, in proportion to their respective abilities’’ (Adam
Smith, 1776).

FEATURED PERSPECTIVES

TAX NOTES INTERNATIONAL AUGUST 11, 2014 • 473

(C
) T

ax A
nalysts 2013. A

ll rights reserved. T
ax A

nalysts does not claim
 copyright in any public dom

ain or third party content.



whether tax burdens are fairly distributed. The idea
that tax policy should strive for horizontal equity is
uncontroversial.42 It protects taxpayers against arbitrary
discrimination and is also consistent with basic prin-
ciples of equal worth. Some might also argue that hori-
zontal equity comports with the principle of ‘‘equal
protection under law’’ set forth in the United States
Constitution.

It would violate the principle of horizontal equity to
apply a tougher standard and more punitive penalties
to taxpayers who came forward earlier and have closed
their cases, than to similarly situated taxpayers whose
cases remain open. This is especially true given that
the timing for finalizing closing agreements is arbitrary
and depends more on the efficiency and workload of
IRS agents and attorneys assigned to a case than on
anything in the taxpayer’s control.

There is no doubt that many taxpayers who came
forward under the past OVDPs could have established
that their conduct was non-willful and met the criteria
applied under the streamlined procedures. Yet, as
things stand, a taxpayer who held out and did not heed
the warnings of the government that things will only
get worse, and is only now coming forward, can expect
a much more favorable outcome than those who
stepped up earlier. The latecomers will face signifi-
cantly fewer and lighter penalties, a narrower scope of
assets subject to the offshore penalty, a shorter look-
back period, and a less cumbersome review process.
They will also incur significantly less legal and ac-
counting fees. This will result in arbitrary and unfair
outcomes for similarly situated taxpayers and would
deter taxpayers from making voluntary disclosures or
otherwise cooperating with the IRS in the future.

Some have pointed to the fact that taxpayers using
the streamlined procedures will not be assured that
they will not be subject to criminal liability as a coun-
tervailing consideration to suggest that the taxpayers
who closed their cases have that certainty and are bet-
ter off than those coming under the streamlined pro-
cedures. That rationale does not in any way address
the matter of inequitable treatment and makes no
sense. The taxpayers at issue are taxpayers who believe
they can establish that their conduct was non-willful,
so the risk of criminal exposure is not significant. The
financial considerations certainly weigh more heavily
under the circumstances, and given that those with
closed cases have taken a relatively big financial hit
with offshore penalties ranging from 20 to 27.5 per-
cent, the streamlined procedures and the 5 percent pen-
alty are a slap in the face.

In past statements regarding offshore activities and
voluntary disclosures, the IRS repeatedly asserted that
it established the OVDPs to ensure that taxpayers are

treated fairly, consistently, and predictably.43 As dis-
cussed above, IRS precedent with respect to offshore
assets stands for the principle of extending the benefit
of subsequent new laws and reduced penalties to those
taxpayers who voluntarily came into compliance ear-
lier. As noted, the IRS previously attempted to remedy
a similarly unfair situation by allowing taxpayers who
participated in the 2009 OVDP, and whose cases had
already been closed when the 2011 OVDP and its re-
duced penalty criteria were announced, to petition for
a review of their cases under the new criteria and a
potential refund of the higher penalty amounts previ-
ously paid.44 The IRS should put its money where its
mouth is and offer a similar review and penalty adjust-
ment process here, allowing taxpayers who entered past
OVDPs and paid higher offshore penalties an avenue to
explain why their noncompliance was non-willful and
to obtain refunds.

Voluntary Compliance
The U.S. tax system operates on the principle of

voluntary compliance, a concept that is closely inter-
twined with horizontal equity. While the federal gov-
ernment has the power to levy taxes, the system relies
on individuals to report their income freely and volun-
tarily, calculate their tax liability correctly, and file a
tax return on time, all according to the rules estab-
lished by the IRS.45

There is no question that government action can be
detrimental to voluntary compliance. If taxpayers view
the system as unfair or arbitrary, or the IRS as impos-
ing unjustified or draconian penalties, it can result in a
loss of respect for the IRS and a decline in voluntary
compliance.46 The IRS itself is continually studying
ways to improve voluntary compliance.47 As discussed
above, the situation the IRS has created with the

42Richard Musgrave, ‘‘Horizontal Equity Once More,’’ Na-
tional Tax Journal 43(2) (1990), 113-123.

43‘‘We believe the [2009 OVDP] represents a firm but fair
resolution of these cases and will provide consistent treatment
for taxpayers. The goal is to have a predictable set of outcomes
to encourage people to come forward and take advantage of our
voluntary disclosure practice while they still can. . . . This gives
taxpayers — and tax practitioners — certainty and consistency in
how their case will be handled.’’ Statement from IRS Commis-
sioner Douglas Shulman on offshore income (Mar. 26, 2009).

44See ‘‘Offshore Voluntary Disclosure Initiative Frequently
Asked Questions and Answers,’’ supra note 12, at FAQs 52 and
53.

45For a discussion of voluntary compliance and measures
thereof, see U.S. Government Accountability Office report, ‘‘Sta-
tus of IRS’ Efforts to Develop Measures of Voluntary Compli-
ance,’’ released June 18, 2001, available at http://www.gao.gov/
products/GAO-01-535.

46See National Taxpayer Advocate, supra note 4, at 234-236
(citing research suggesting that seemingly unfair procedures may
increase tax evasion by Schedule C filers).

47See, e.g., ‘‘Reducing the Federal Tax Gap: A Report on Im-
proving Voluntary Compliance,’’ issued by the IRS, U.S. Depart-
ment of the Treasury on August 2, 2007, available at http://www.
irs.gov/pub/irs-news/tax_gap_report_final_080207_linked.pdf.
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streamlined procedures, resulting in unfair and arbi-
trary outcomes for similarly situated taxpayers, will
deter taxpayers from entering into settlement programs
or otherwise voluntarily cooperating with the IRS in
the future. The IRS has a prime opportunity to make
the system more fair, to restore respect for the agency,
and to encourage voluntary compliance.

With every new OVDP, the official IRS guidance
clearly stated that the terms would only get tougher,
not more favorable, and that taxpayers would be ill-
advised to wait to see what the future holds. In the

end, the holdouts are getting the best deal of all. The
IRS’s failure to address this issue will predictably dam-
age its credibility with practitioners and taxpayers, and
will certainly reduce voluntary tax compliance, as well
as participation in any future settlement initiatives.48 ◆

48See National Taxpayer Advocate, 2011 Annual Report to
Congress, Vol. 1, 250-251.
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